DISTRICT COURT OF FORLÌ

Judge Francesco Cortesi holds the following

DECISION

In the civil claim of first instance registered with claim n. 2691, year 2009 brought by:

ZINTIX PTY ltd – a company organized under Australian law - in the person of its legal representative Furio Rossi – electively domiciled in Forlì – via Bufalini 38, at the law firm of Attorney-at-law Gaio Filippo Dianini who represents and defends it as per the special power of attorney with notary registry number 228/2009 authenticated at the Italian General Consulate in Sydney on 6.16.2009 registered n. 2069

OPPOSING PLAINTIFF

Against

OLITALIA s.r.l. in the person of its legal representative Antonio Bianconi – Tax Code Number 01491110407, electively domiciled in Forlì – via Giorgio Regnoli 107, at the law firm of Attorney-at-law Giorgio De Lerma Romita who represents and defends it as per the power of attorney on the side of the memorandum for respondent, jointly with Attorney-at-law Vincenzo Calandra Buonaura
OPPOSED DEFENDANT

On the issue of: opposition to summary judgment n. 419/09.

Parties’ Conclusions

For plaintiff: “Preliminarily, declare the international lis pendens in favor of the claim N. 20.303/2008 of July 31, 2008 previously presented in front of the Supreme Court of NSW – Sydney, suspend this claim, and simultaneously, the validity of the opposed summary judgment; and, because of the decision of the Australian judge, or autonomously, annul in its totality the judgment by declaring it void, ineffective and with no value, awarding the costs of the proceeding, attorneys’ fees and other expenses”.

For respondent: “In the merits, principally, reject all the requests presented by the opposing company because they are groundless on the facts and in law, and consequently, confirm the opposed summary judgment; subordinately, in any case, condemn the opposing company to pay respondent the sum of € 147,620.65 plus arrears pursuant to the legislative decree 231/2002 or a different sum considered at equity; in any event, award the costs of the proceeding, attorneys’ fees and other expenses of the present proceeding and of the summary proceeding”.

REASONS ON THE FACTS AND IN LAW

I. The District Court of Forlì awarded on 03.26.2009 to the company Olitalia S.r.l., organized under Italian law, a summary judgment for the sum of €147,620.65 against the company Zintix Pty ltd., organized under Australian law.

The creditor, Olitalia, declared to have executed, on 2.1.2006, a distribution agreement for its products for the Australian market (olive and vegetable oils) with the so-called Italian Imported Food pty ltd. of Sydney, containing an exclusivity clause as well as a non-assignment clause in favor of third parties (“the Agreement”). Based on the distribution mechanism, Olitalia was supposed to sell the products to the importer and collect the price. The importer was then supposed to resell the products to third parties, earning the difference from the prices.

In addition, the opposed defendant specified that, after about one year of regular business, the legal representative of Italian Imported Food asked it to invoice the sold goods to Zintix, holding that it was a new non-natural person constituted by him with the same purpose; the relationship went on for several months during which the invoices were sent to Zintix, which was paying the price.

In April 2008, Olitalia discovered that Zintix was also selling goods of competitors; therefore, it communicated to the counterparty that the agreement was to be deemed terminated with immediate effect, reserving the right to sue for the payment of damages, and in any case, sought the immediate repayment of outstanding sums.

The request for summary judgment was filed to obtain the payment of such sums, and it was based on the existence, pursuant to the Agreement, of a choice of forum clause in favor of the Italian forum and a choice of law clause in favor of Italian law as the law applicable to the relationship between the parties.

II. The summoned party, Zintix, opposed the request for summary judgment stating that the parties had “rediscussed the purpose and specified the object of the contract” in a way “to have the choice of forum and the choice of law clause dismissed”; in the merits, it denied to have ever received the goods and stated that the contract, in any case, could not have been considered terminated because the alleged nonfulfillment of its obligations was of small relevance.

It also clarified that it had brought the claim in front of an Australian judge (Supreme Court of NSW – Sydney) with a statement of claim of 7.31.2008, and therefore, it asked to the judge of the present proceeding to suspend the case pursuant to article 7 of the law 218/95.

III. On the other hand, Olitalia stated:

· That no modification had been done to the agreement (actually no modification has been deposited or specified by the plaintiff, Zintix), and thus, the choice of forum clause has to be considered fully valid and in effect;

· That the Australian Court, with the decision of 11.20.2009, declared the case dismissed because of the validity of the choice of forum clause, also in consideration of the fact that the statement of claim had been served only on 6.4.2009 and therefore, after the summary judgment had been issued and notified (5.15.2009);

· That the goods had been regularly supplied; indeed, Zintix, notwithstanding the numerous requests for payment received because it was not paying the goods, had never disputed anything (instead, two invoices had been partially paid);

· That, in any case, the goods’ invoices listed Incoterms clauses (cost & freight for the first two supplies, free on board for the other three) showing that the seller was free from risks when the ship was passing through the port of embarkation, as verified by the carriers;

· That the argument on the termination of the agreement had been brought only ad colorandum, remaining on the defendant, Olitalia, the right to be paid for the goods supplied, notwithstanding the existence of the contractual relationship.

After the first hearing, the judgment has been rendered temporarily executive; the parties have been therefore authorized to exchange their briefs and the case have been decided, without the necessity of acquiring any evidence.

IV.  Olitalia s.r.l. acts to obtain, from the counterpart, Zintix, the fulfillment of the obligations as per the Agreement of 1.30.2006 (doc. 2 of the summary proceeding file), agreement assigned without challenges to Zintix from 2007 on (docs. 3 and 4 of the summary proceeding file).

Since the agreement from which the credit derives included a choice of forum clause in favor of the Italian judge, valid without any doubt pursuant to article 4, paragraph 1 of the law 218/95, the prejudicial exception raised by the opponent, based on the existence of subsequent agreements that the same opponent has never requested to be proven, has to be dismissed.

After all, even the Australian judge in front of which Zintix brought an action after having been served with a request for summary judgment, declared the clause fully valid and effective with its decision which has been definitively deposited in the present proceeding by Olitalia (doc. 22, useful to exclude even the international lis pendens).

V. Even the choice of law clause in favor of the Italian law as the law applicable to the agreement has to be considered equally valid and effective.

Indeed, this is true not pursuant to article 3 of the Rome Convention on the law applicable to the contractual obligations (ratified by the law of December 18, 1984 n. 975 and entered into force on April 1, 1991) which, for temporal reason, should, in any case, prevail over the so-called Rome I Regulation (i.e. the EC Regulation n. 593/2008 on the law applicable to contractual obligations), but pursuant to article 2 of the Hague Convention of 1955 on the law applicable to the contracts for the international sale of goods (ratified by the law of February 4, 1958 n. 50 and entered into force on September 1, 1964). This Convention prevails, indeed, over the Rome Convention by virtue of article 21 of the same convention (see, accordingly, Cass. Civ., Sez. Un., 19 June 2000, n. 448, in Corr. giur., 2002, 369 et seq.; Trib. Rimini, 26 November 2002, n. 3095, in Giur. it., 2003, 896 et seq.; Trib. Vigevano, 12 July 2000, n. 405, in Giur. it., 2001, 281 et seq.; Trib. Pavia, 29 December 1999, n. 468, in Corr. giur., 2000, 468 et seq.)

Affirming that Italian law is the applicable law does not mean ipso facto that the Agreement is regulated by the domestic law, as the opposed defendant, Olitalia, seems to argue. This is due to the fact that, before referring to the private international law as the instrument to determine the applicable law to an international contract, such as the one at hand, it is necessary to determine whether a uniform law is applicable, such as the United Nations Convention on Contracts for the International Sale of Goods (CISG) of 1980, ratified by the law of December 11, 1985 n. 765, and entered into force on January 1, 1988.

This determination is deemed necessary because in the courts of the contracting states the reference to a uniform substantive law convention, and thus even to the CISG, prevails over the reference to the private international law for reasons of specificity that can be summarized as follows.

The substantive uniform law is special in relation to private international law because it is more limited.

The substantive uniform law, at least when it is a limited substantive uniform law, as the one established by the CISG, applies only to situation with a well-defined internationality (and, therefore, in a rather limited way), while – as it is known – private international law applies to any “international” contract, regardless of any definition of internationality (see, accordingly, Trib. Padova, 31 March 2004, in Giur. merito 2004, 1065 et seq.).

Furthermore, uniform substantive law provisions are more specific per definitionem (i.e. by definition) because they settle “directly” the question of the applicable substantive law, thus avoiding the two-step process always required by resorting to private international law, consisting first in the identification of the applicable law and then in its application (in accord, the decision this Tribunal issued on 16 February 2009 published on www.unilex.info; see also Trib. Padova, 11 January 2005, in Riv. dir. int. priv. e proc. 2005, 791; Trib. Padova, 31 March 2004, supra; Trib. Padova, 25 February 2004, in Giur. it. 2004, 1405 et seq.; Trib. Rimini, 26 November 2002, supra; Trib. Vigevano, 12 July 2000, supra).

Thus, it has to be ascertained whether the prerequisites for the applicability of the Vienna Convention are met, starting with its substantive applicability requirements.

VI. In this regard, it is, first of all, necessary that the contractual relationship between the parties is a sale contract (regardless of the qualification attributed by the parties to the same contract; this has been also affirmed by the arbitral tribunal attached to the Serbian Chamber of Commerce in the arbitral award of 15 July 2008, available at http://cisgw3.law.pace.edu/cases/080715sb.html).

Of this relationship, truthfully speaking, the Convention does not provide any definition (as already stated by this Tribunal in the decision of 11 December 2008, published at http://cisgw3.law.pace.edu/cases/081211i3.html; see, also, Croatian High Commercial Court, 19 December 2006, abstract published at http://cisgw3.law.pace.edu/cases/061219cr.html; Trib. Padova, 11 January 2005, supra; Trib. Padova, 25 February 2004, supra; Trib. Rimini, 26 November 2002, supra; KG Schaffhausen, 25 February 2002, published at http://cisgw3.law.pace.edu/cases/020225s1.html).

It is a duty of the interpreter to construe, in any given case, the relationship presented to the Court.

In relation to this, the legal parameters to be referred to are not to be found in domestic law (see Trib. Padova, 11 January 2005, supra), and in particular, in the definition established in article 1470 of the [Italian] Civil Code. The concept of “sale” provided for in the Convention has to be autonomously determined as does the majority, but not the totality, of the concepts utilized by the drafters of the CISG (see, ibidem), i.e. without referring to specific notions of a particular national legislation (see, accordingly, Polimeles Protodikio Athinon, n. 4505/2009, available at http://cisgw3.law.pace.edu/cases/094505gr.html#ii2; RJ & AM Smallmon v. Transport Sales Limited and Grant Alan Miller, High Court of New Zealand, 30 July 2010, published at http://cisgw3.law.pace.edu/cases/100730n6.html; Trib. Forlì, 16 February 2009, supra; Trib. Modena, 9 December 2005, in Riv. dir. int. priv. e proc. 2007, 387 et seq.; Trib. Padova, 11 January 2005, supra).

In that regard, both articles 30 and 53 of the Convention are relevant and from them an autonomous definition can be derived.

This is the approach followed by decisions both from Italian courts and foreign courts which, even if not binding, have to be considered in furtherance of the objectives of article 7, paragraph 1 of the Convention that imposes on the interpreter a requirement to promote the uniform application of the Convention (see Trib. Forlì, 16 February 2009, supra; Trib. Forlì, 11 December 2008, supra; Croatian High Commercial Court, 17 December 2006, supra; Kantonsgericht Schaffhausen, 25 February 2002, supra).

So then, from articles 30 and 53 it can be derived that a sale contract, in light of the Convention, is a contract by which the seller is obliged to deliver goods, transfer the title in the goods and eventually hand over all the documents relating to the goods, while the buyer is obliged to pay the price and take delivery of the goods (in accord, in addition to the already mentioned Italian decisions, see Tribunal Cantonal du Valais, 28 January 2009, available at http://cisgw3.law.pace.edu/cases/090128sl.html;  Juzgado de primera instancia e instrucción no. 3 de Tudela, 29 March 2005, published at www.uc3m.es/cisg/sespan45.htm; Tribunal Cantonal du Jura, 3 November 2004, published at www.cisg-online.ch/cisg/urteile/965.pdf; Tribunal Cantonal du Valais, 19 August 2003, published at www.cisg-online.ch/cisg/urteile/895.pdf; Kantonsgericht Schaffhausen, 25 February 2002, supra; Cour d’Appel de Colmar, 12 June 2001, available at witz.jura.uni-sb.de/CISG/decisions/120601v.htm; Cour d’Appel de Paris, 12 October 2000, available at witz.jura.uni-sb.de/CISG/decisions/121000v.htm; Audiencia Provincial de Navarra, 27 March 2000, available at www.uc3m.es/cisg/sespan11.htm).

It is, in addition, necessary that the sold goods be movable and tangible at the time of delivery (on this point, see also, Trib. Forlì, 16 February 2009, supra; Trib. Padova, 25 February 2004, supra; Cour d’Appel de Grenoble, 26 April 1995, published at http://cisgw3.law.pace.edu/cases/950426f2.html; OLG Köln, 26 August 1994, KG Zug, 21 October 1999, and OLG Köln, 21 May 1996, all at www.unilex.info), regardless of its shape and of the fact that it is a new or resold good (see, also, OLG Köln, 21 May 1996, supra; LG Köln, 16 November 1995, published at www.cisg-online.ch/cisg/urteile/265.htm), alive or inanimate (see LG Flensburg, 19 January 2001, published at www.cisg-online.ch/cisg/urteile/619.htm; Cour d’Appel Paris, 14 January 1998, published at www.unilex.info).

The relationship in existence between the parties mirrors the scheme just presented, because Olitalia had assumed the obligation of supplying its goods that the present opposing party, Zintix, was buying and re-selling in the retail and wholesale market (article 1).

Therefore, even though for the majority of the interpreters the distribution contract, in its traditional scheme, cannot be considered to be governed by the Convention (see Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, arbitral award of 28 January 2009, published at http://cisgw3.law.pace.edu/cases/090128sb.html; Belgrade High Commercial Court, 22 April 2008, published at http://cisgw3.law.pace.edu/cases/080422sb.html; Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, arbitral award of 13 November 2007, published at http://cisgw3.law.pace.edu/cases/071113sb.html; Cour de cassation, 20 February 2007, published at http://www.cisg-france.org/decisions/200207v.htm; Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, arbitral award n. T-25/06, published at http://cisgw3.law.pace.edu/cases/071113sb.html; Amco Ukrservice et al. v. American Motor Company, U.S. District Court, Eastern District of Pennsylvania, 13 April 2004, published at http://cisgw3.law.pace.edu/cases/040413u1.html), in the case at hand, since the distribution agreement took the form of a supply of goods agreement as described above, there is a contractual situation that is subject to the Vienna Convention (see, accordingly, also Cass. Civ., Sez. Un., 20 September 2004, n. 18902).

For the applicability of the Convention, the contract needs to also be international; and the Convention provides, as does the majority of uniform substantive law conventions, a precise definition of the international character of the contract.

In this respect, it is necessary that - at the moment of the conclusion of the contract - the contracting parties have their place of business – i.e. the place where a business activity having the character of duration, stability and autonomy is effected – in different States (for this definition, see OLG Hamm, 2 April 2009, published at http://www.globalsaleslaw.com/content/api/cisg/urteile/ 1978.pdf; Trib. Forlì, 11 December 2008, supra; Trib. Padova, 11 January 2005, supra; Tribunal Cantonal du Jura, 3 November 2004, supra; OLG Graz, 29 July 2004, published at http://cisgw3.law.pace.edu/ cases/040729a3.html; OLG Stuttgart, 28 February 2000, in Internationales Handelsrecht 2000, 66).

In relation to the agreement at hand, it is evident that this internationality requirement exists since the parties have their places of business respectively in Australia and Italy. 

It also has to be considered that the parties have known about such internationality at the time of the conclusion of the contract, therefore the internationality cannot be considered irrelevant pursuant to article 1, paragraph 2 of the Convention. 

However, the internationality of the contract is not sufficient to make the Convention applicable (see Trib. Padova, 25 February 2004, supra). Indeed, an additional element is required, i.e. the countries where the parties have their place of business have to be Contracting states of the Convention at the moment of the conclusion of the contract (article 1, paragraph 1, lett. a), or the private international law of the forum provides for the application of the law of a Contracting State (article 1, paragraph 1, lett. b).

In the case at hand, it is worth mentioning that the Convention entered into force in both countries well before the conclusion of the Agreement; therefore, the Convention has to be considered applicable pursuant to its article 1, paragraph 1, lett. a). 

At this point, it is worth analyzing the possibility for the parties to exclude the Convention’s application, exclusion that can be made even tacitly, as often confirmed by Italian and foreign court decisions (see, for instance, OGH, 2 April 2009, published at http://cisgw3.law.pace.edu/cases/090402a3.html; OLG Hamm, 2 April 2009, supra; OG Kanton Aargau, 3 March 2009, published at http://globalsaleslaw.com/content/api/cisg/urteile/2013.pdf; Trib. Forlì, 16 February 2009, supra; Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, arbitral award of 28 January 2009, supra; Polimeles Protodikio Athinon, n. 4505/2009, supra; Trib. Forlì, 11 December 2008, supra; OG Kanton Bern, 19 May 2008, available at http://globalsaleslaw.com/content/api/cisg/urteile/1738.pdf; OGH, 4 July 2007, available at http://cisgw3.law.pace.edu/cases/070704a3.html; LG Bamberg, 23 October 2006, available at http://cisgw3.law.pace.edu/cases/061023g1.html; OLG Linz, 23 January 2006, available at http://cisgw3.law.pace.edu/cases/060123a3.html; Cour de cassation, 25 October 2005, available at witz.jura.uni-sb.de/CISG/decisions/251005v.htm; OGH, 22 October 2001, available at www.cisg.at/1_7701g.htm; Cour de cassation, 26 June 2001, published at witz.jura.uni-sb.de/CISG/decisions/2606012v.htm; OLG München, 9 July 1997, published at www.cisg-online.ch/cisg/urteile/282.htm; LG München, 29 May 1995, available at www.cisg-online.ch/cisg/urteile/235.htm; OLG Celle, 24 May 1995, published at www.cisg-online.ch/cisg/urteile/152.htm), but only if there is a real agreement among the parties for such exclusion (for this requirement, see also, Hof’s-Hertogenbosch, 2 January 2007, available at http://www.unilex.info; OLG Linz, 23 January 2006, supra).

In the present case, the parties have chosen, as already mentioned, Italian law; thus, it has to be determined whether this choice can amount to an implicit exclusion of the Convention.

In this respect, Italian and foreign court decisions state that the choice of the law of a given State can lead to the implicit exclusion of the CISG because, for instance, the law chosen is that of a non-Contracting State (see, OGH, 2 April 2009, supra; OLG Hamm, 2 April 2009, supra; OG Kanton Aargau, 3 March 2009, supra; Trib. Forlì, 16 February 2009, supra; Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, arbitral award of 28 January 2009, supra; Polimeles Protodikio Athinon, n. 4505/2009, supra; Cour de cassation, 25 October 2005, supra; Rechtbank van Koophandel Tongeren, 25 January 2005, published at http://cisgw3.law.pace.edu/cases/050125b1.html; Trib. Padova, 11 January 2005, supra; Trib. Padova, 31 March 2004, supra; Ajax Tool Works, Inc. v. Can-Eng Manufacturing Ltd., U.S. District Court, Northern District of Illinois, Eastern Division, 29 January 2003, available at http://cisgw3.law.pace.edu/cisg/wais/db/cases2/030129u1.html).

However, this is not the case since the parties have chosen the law of a Contracting state, of which the Convention is a part (see, accordingly, BGH, 11 May 2010, available at http://www.globalsaleslaw.com/content/api/cisg/urteile/2125.pdf; OGH, 2 April 2009, supra; OG Kanton Aargau, 3 March 2009, supra; Easom Automation Systems, Inc. v. Thyssenkrupp Fabco, Corp., U.S. District Court, Eastern District Michigan, 28 September 2007, published at http://cisgw3.law.pace.edu/cases/070928u1.html; Travelers Property Casualty Company of America et al. v. Saint-Gobain Technical Fabrics Canada Limited, U.S. Dist. Ct. (Minn.), 31 January 2007, published at http://cisgw3.law.pace.edu/cases/070131u1.html; RB Arnhem, 28 June 2006, published at http://cisgw3.law.pace.edu/cases/060628n1.html; Hof Antwerpen, 24 April 2006, available at http://cisgw3.law.pace.edu/cases/060424b1.html; RB Koophandel Hasselt, 15 February 2006, available at http://cisgw3.law.pace.edu/cases/060215b1.html; OLG Linz, 23 January 2006, supra; RB Koophandel Hasselt, 14 September 2005, published at http://www.law.kuleuven.ac.be/ipr/eng/cases/2005-09-14%20Hasselt.html).

In particular, in this Tribunal’s opinion, to show that the parties’ wanted to exclude the Convention in favor of Italian domestic law, an express choice in favor of the “Italian civil code”, the “Italian domestic law” or the “purely domestic law” would have been necessary.

In the absence of such a choice, the choice of the law of a Contracting State cannot, by itself, render the CISG inapplicable (see, also, Doolim Corp. v. R Doll, LLC, et al., U.S. District Court, Southern District of New York, 29 May 2009, published at http://cisgw3.law.pace.edu/cases/090529u1.html; OG Kanton Aargau, 3 March 2009, supra; OGH, 4 July 2007, supra; OLG Linz, 23 January 2006, supra; Hof Leeuwarden, 31 August 2005, published at http://cisgw3.law.pace.edu/cases/050831n1.html; Trib. Padova, 11 January 2005, supra; LG Kiel, 27 July 2004, at http://cisgw3.law.pace.edu/cases/040727g1.html).

Given what has been stated so far, the conclusion is the applicability of the Convention.

VII. This said, and proceeding with the analysis of the merits of the present case, it is a fact that there has been non-payment by the opposing plaintiff, Zintix, of the goods supplied by Olitalia within the existing commercial relationship.

Article 53 of the Convention states that the buyer has the obligation, according to the conditions established in the agreement and in the Convention, to pay the price and take delivery of the goods.

Moreover, Article 58 specifies that when, as it happened here, the buyer is not bound to pay the price at any other specific time, it must pay it when the seller places at the buyer’s disposal either the goods and the documents controlling the goods (for a similar case, see, Juzgado sexto de Primera Instancia del Partido de Tijuana, 14 July 2000, published at www.unilex.info).

Since the non-payment is not contested, it is worth asking, in this regard, whether the reasonable period granted to the buyer to examine the goods to discover potential lack of conformity pursuant to Article 58, paragraph 3 of the Convention has elapsed.

Indeed, pursuant to Article 39, paragraph 1 of the Convention, when the buyer does not give the non-conformity notice within a reasonable period of time from the moment in which it discovered or should have discovered such non-conformity (it being irrelevant whether the seller has received or not such notice of non-conformity, see Tribunal Cantonal du Valais, 29 June 1998, published at www.unilex.info; OLG Naumburg, 27 April 1999, published at http://www.cisg-online.ch/cisg/urteile/512.htm), the buyer loses its right to rely on the non-conformity, meaning that the buyer cannot resort to any remedy provided by the Convention in case of the seller’s breach of contract (see, also, OLG Düsseldorf, 10 February 1994, published at http://www.cisg-online.ch/cisg/urteile/116.htm).

Therefore, the burden to report the non-conformity within a reasonable period of time lies with the on the buyer.

The Convention’s drafters intentionally kept the period of time flexible; and in light of this choice, the timeliness of the buyer’s notice has to be determined considering the circumstances of the actual case (in accord, see Audiencia Provincial Madrid, 14 July 2009, published at http://turan.uc3m.es/cisg/sespan81.htm; LG München, 18 May 2009, published at http://globalsaleslaw.com/content/api/cisg/urteile/1998.pdf; Miami Valley Paper, LLC v. Lebbing Engineering & Consulting GmbH, U.S. District Court, Southern District of Ohio, Western Division, 26 March 2009, published at http://cisgw3.law.pace.edu/cases/090326u1.html; RB Breda, 16 January 2009, published at http://cisgw3.law.pace.edu/cases/ 090116n1.html; Trib. Forlì, 11 December 2008, supra; KG Zug, 30 August 2007, published at http://cisgw3.law.pace.edu/cases/ 070830s1.html; Tribunal Cantonal du Valais, 27 April 2007, published at http://cisgw3.law.pace.edu/cases/070427s1.html; Hof‘s-Hertogenbosch, 2 January 2007, supra; OLG Koblenz, 19 October 2006, published at http://cisgw3.law.pace.edu/cases/061019g2.html; OGH, 8 November 2005, published at http://cisgw3.law.pace.edu/cases/051108a3.html). 

Indeed, the Tribunal does not share the attempt, made in case law, to identify a presumptive period (generally, a month) as the “reasonable time” provided for the purposes of Article 39, paragraph 1 (see, for instance, RB Koophandel Kortrijk, 4 June 2004, published at http://cisgw3.law.pace.edu/cisg/wais/db/cases2/040604b1.html; BGH, 3 November 1999, published at www.unilex.info; OLG Graz, 11 March 1998, published at http://www.cisg-online.ch/cisg/urteile/670.htm; OG Kanton Luzern, 8 January 1997, published at www.unilex.info). This interpretation contrasts, first of all, with the unambiguous intention of the drafters [to keep such period of time flexible]; in addition, it would ultimately have the effect of reversing the burden of proof, imposing on the buyer – allegedly the victim of a breach of contract – the onus of proving that a notice of the non-conformity given beyond the presumptive period should still be deemed timely.

With these considerations at hand, it is worth mentioning that, in the present case, Zintix has not given non-conformity notices prior to the statement of claim which, as mentioned, had been notified to Olitalia on June 4, 2009 and therefore, after almost fifteen months from the delivery date (i.e., the starting moment from which the short period of time by which the buyer has the burden, pursuant to Article 38 of the Convention, to examine the goods, starts running).

It is clear that this notice has not been timely, since a period of fifteen months from an examination (to be carried out as soon as the goods have been delivered) that could have led to the discovery of the non-conformity, cannot be considered reasonable pursuant to Article 39, paragraph 1. And this is even more true if it is considered that Olitalia, in the meantime, sent to the buyer two requests for payment (docs. 8 and 21 Olitalia).

Thus, there is no doubt that Olitalia was entitled to the payment of the price for the delivery of the goods described in the request for summary judgment; therefore, the request for payment presented by the opposed defendant, Olitalia, is well-grounded.

VIII. One must then examine the issue relating to the collaterals of the due sum, since Olitalia requested the award of the payment of interest.

Article 78 of the Convention establishes, for the case of non-payment of the contract price, the right of the opposing party to the interest on such price, without any prejudice to any claim for damages that the same party could ask for under article 74 (claim for damages that, however, in the present case, Olitalia had not presented).

However, article 78 only provides for a “general right to interest” in case of late payment (see KG Zug, 14 December 2009, available at http://globalsaleslaw.com/content/api/cisg/urteile/2026.pdf; LG Bamberg, 23 October 2006, supra; OLG Koblenz, 19 October 2006, supra; OLG Köln, 13 February 2006, published at http://cisgw3.law.pace.edu/cases/060213g1.html; LG Bamberg, 13 April 2005, published at http://cisgw3.law.pace.edu/cases/050413g1.html; Trib. Padova, 31 March 2004, supra; BGer, 28 October 1998, published at http://www.cisg-online.ch/cisg/urteile/413.htm; on the possibility for the delay to relate to any sum, and therefore even a sum owed as compensation for damages, see, AG Viechtach, 11 April 2002, available at http://cisgw3.law.pace.edu/cisg/text/020411g1german.html; KG Kanton Zug, 21 October 1999, supra).

To be entitled to interest the sum needs to be payable (see, HG Aargau, 26 November 2008, published at http://cisgw3.law.pace.edu/cases/081126s1.html; AG Freiburg, 6 July 2007, published at http://cisgw3.law.pace.edu/cases/070706g1.html; HG Zürich, 22 December 2005, published at http://cisgw3.law.pace.edu/cases/051222s1.html; Tribunal Cantonal du Valais, 27 May 2005, published at http://cisgw3.law.pace.edu/cases/050527s1.html; KG Nidwalden, 23 May 2005, published at http://cisgw3.law.pace.edu/cases/050523s1.html; KG Zug, 2 December 2004, published at http://cisgw3.law.pace.edu/cases/041202s1.html; Cour d’Appel de Poitiers, 26 October 2004, published at http://cisgw3.law.pace.edu/cases/041026f1.html), meaning that the debtor has not to have paid the price within the term provided for in the contract or established by article 58 of the Convention (see, KG Zug, 14 December 2009, supra; LG München, 18 May 2009, supra; KG Zug, 27 November 2008, published at http://cisgw3.law.pace.edu/cases/081127s1.html; HG Aargau, 26 November 2008, supra; HG Bern, 17 August 2009, published at http://globalsaleslaw.com/content/api/cisg/urteile/1995.pdf; OLG Hamburg, 25 January 2008, at http://cisgw3.law.pace.edu/cases/ 080125g1.html).

In other words, article 78 establishes the general right to interest free from the fulfillment of any formality such as, for instance, a prior written notice of default (see, also, Polimeles Protodikio Athinon, n. 4505/2009, supra; HG Aargau, 26 November 2008, supra; KG Appenzell Ausserhoden, 6 September 2007, published at http://cisgw3.law.pace.edu/cases/070906s1.; Tribunal Cantonal du Valais, 27 April 2007, supra; OLG Köln, 3 April 2006, published at http://cisgw3.law.pace.edu/cases/060403g1.html; AG Appenzell Ausserrhoden, 9 March 2006, published at http://cisgw3.law.pace.edu/cases/060309s1.html; HG Zürich, 22 December 2005, supra), and free also from any proof of damage suffered due to the late payment (see, OLG Frankfurt, 18 January 1994, published at http://www.cisg-online.ch/cisg/urteile/123.htm; LG Hamburg, 26 September 1990, published at http://www.cisg-online.ch/cisg/urteile/21.htm; AG Oldenburg i.H., 24 April 1990, published at http://www.cisg-online.ch/cisg/urteile/20.htm).

Moreover, the Convention’s drafters have not established the applicable rate of interest nor identified the basis for determining the applicable rate of interest.

As pointed out in case law (see, Trib. Padova, 31 March 2004, supra) this gap poses the question of whether the problem relating to the determination of the interest rate has to be treated as a subject covered by the Convention, but not expressly solved by it, or, rather, as a matter excluded from the Convention’s scope.

The distinction is relevant because the drafters have established different solutions for praeter legem gaps and intra legem gaps.

In the latter case, indeed, the gap is filled by making reference to the rules of private international law, at least when no other uniform law convention other than the Vienna Convention is applicable.

On the contrary, praeter legem gaps have to be filled, as much as possible, by the general principles of the Convention.

The drafters of the Convention have intentionally left unresolved the problem on the applicable interest rate, as can be derived from the legislative history. Therefore, one must share the opinion of that part of scholars  and courts (which, moreover, is clearly the prevailing opinion) which considers the matters as one not covered by the Convention and, thus, to be solved “externally”, i.e. without making reference to the general principles (see, San Lucio, S.r.l. et al. v. Import & Storage Services, LLC et al., U.S. District Court, New Jersey, 15 April 2009, published at http://cisgw3.law.pace.edu/cases/090415u1.html; Tribunal Cantonal du Valais, 28 January 2009, supra; HG Aargau, 26 November 2008, supra; Monomeles Protodikio Thessalonikis, n. 43945/2007, abstract published at http://cisgw3.law.pace.edu/cases/080002gr.html).

The issue of the interest rate has, therefore, to be solved through the applicable law, to be determined by virtue of the private international law provisions (in accord, San Lucio, S.r.l. et al. v. Import & Storage Services, LLC et al., U.S. District Court, New Jersey, 15 April 2009, supra; Tribunal Cantonal du Valais, 28 January 2009, supra; RB Rotterdam, 21 January 2009, supra; HG Aargau, 26 November 2008, supra; HG Aargau, 19 June 2007, published at http://globalsaleslaw.com/content/api/cisg/urteile/1741.pdf; Lugano District Court, 19 April 2007, published at http://cisgw3.law.pace.edu/cases/070419s1.html; Hof‘s-Hertogenbosch, 2 January 2007, supra; Galanta District Court, 15 December 2006, at http://cisgw3.law.pace.edu/cases/061215k1.html; LG Coburg, 12 December 2006, published at http://cisgw3.law.pace.edu/cases/061212g1.; Croatian High Commercial Court, 24 October 2006, abstract published at http://cisgw3.law.pace.edu/cases/061024cr.html), which, in the present case, are, as mentioned, those contained in the 1955 Hague Convention.

By virtue of the choice of the parties in favor of Italian law, binding pursuant to article 2 of the 1955 Hague Convention, the interest rate is the Italian one; therefore, the interest has to be calculated in the measure of the legal rate in force in Italy as per article 5, paragraph I of the legislative decree n. 231/2000.

The interest rate is, as a consequence, the one established in the latter provision, with calculation starting from the invoices’ due dates until their payment.

Costs are borne by the losing party and are determined in this decision.

FOR THESE REASONS

The Tribunal, definitively pronouncing in the case no. 2691 of R.g. 2009, filed by Zintix Oty Ltd against Olitalia S.r.l. in opposition to summary judgment n. 419/09, every contrary claim and disregarded exception, dismisses the opposition and declares held the summary judgment with all its consequential effects, ordering opposing party to pay all expenses of trial determined in the sum of 8,000.00 Euro court costs and for attorneys’ fees and VAT, and costs as required by law.

Decided at Este

Judge

Francesco Cortesi
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